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Intter Opinion
Ko. 54-160-L

Tho 1 Lf‘aw i o gﬂﬁARY
e Honorable Ruskin Lines o :
MRIZGHA ATTORNEH GEERAL

Safford, Arizona

Re: Recovery of taxes lost by lllegal exenption
Dear kv, Lines: |

You giate that a widow of Grahzm County was alloued an ex-
emption from ad valorem taxes in excess of that to which she was
entitled under the law and ask what remedies aye avallable for
collecting the taxes 1llegally exemptlted?

The statutory system of ad valoremn tayabion provides tvo
means of recouping lost taxes by placing the "escaped" or "omit-
ted® property on the tax rolis,

Section 73-402, A.C.A. 1939, outlining the county assessoris
duties in connection with asscasnants, provlides:

"73-402; Assessments--Yhen and how rade.--
& ® & Any property discovefed £0 have es-
caped assessient shall be assessed at its
full cash value for the curfﬂnt year and each
year it escapcd asssssment.’

Section T3-418, A.C.A. 1039, which relates to the duty of
the board of equalizatlon provides: )

*73-418. Onitted propnerty to be placed on
olle~-% * % The board shall require the
asnesgor to place on the assessment roll end to
assess any property subject to taxation not on
the assesgment roll; and in the absence of the
asscgsor the board shall place any such
omitted p?Opevcy on the assessnent roll and
asseas 1t;# « #V
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The exemptlion granted widouws by Artiele 9, Seciion 2, Con-
stitutlion of Arizona being limlted, the property must appear on
the rolls (PUOBNIX v. STAYE, 58 ariz. 8, 117 P. 24 87) and the
exempiion applied against the tax liabllity. Noiwithatanding the
property belng thus on the rolls and evalued by the assessor, it
is the opinion of this offlce that recelving such an 1lle$a1
exemption constitutes such property "escaped” or "omltted" proper-
ty within the meaning of the zbove statutes. There is much
eauthority holding on various fact siituations that fraud, negli-~
gence, end mistoke of law or fact which result in an invalld
asseasment constitute the property thus invalidly asscssed
Yegcaped™ or "omitted". 51 Am. Jur., Texation, Sectlon T76; 24
Cal. Jur., Tazation, Sectlon 161; Vol, I, 4th Edition, Cooley
Taxatlon, Sectlon 9. See also Deering Calif. Code, Rev. & Tox.
~Section 531, An exempiion illezally granted was held to be an
"omission" from @sscsoment in the case of ARNORY REALTY CO. V.
OLSEN, 210 ¥is, 281, 245 N. W. 513, '

The Court thus stated the proposition:

"2 2 % it is further contended by the plain-
tiff that, since it appears that the lands
in question were in fact listed on the acsess-
ment roll by the assessor but marked Texempt?
during the years 1922, 1923, 192%, 1926, 1927,
and 1928, the e3sessor had no authority to
reassess the property in 1925 and 1929 for
$the three next previous years.! It is argued
that, since the property was in fact listed
but marked exewpt, it was not Yomiitted from
the tax roll,.' The infiralty of this argument
i1s found in the fact that the statutes specif-
ically relate to tproverty omitted from assess-
ment,? not to property omltted from the tax
roll.1 2 % *

\.'

* % 2 09

# % 270 hold that property listed as texempt!?
by an assessor may not thercafter be reassessed
as omltted property would do great violence as
we view 1t to the spirit and puvpose of sectlon
70.44%,. The purpose of that statute is to
permlt, within the time therein specified, the
‘reassesoment of properiy which has been omitted
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- fyrom asséssuent. The questions involved
in a reassessuent proceeding must ever be:
Was the propeety taxable in any of the three
next previous yeava? If se, was 1t omitied
from assessment? Vhoen these gueastlons are

- angvered In the alfirmative, the property
may properly be reassessed, The mere fact
that an assessor hags nistakenly belleved that
the propertly is exeompt ouzht not to militate
agailnst 1ts proper rbaqsessmunt. We conclude

- that the essesgor herein properly r assessed
 the property in question,"

: Eseaped or omltted prOperty taxes are collected along with
current taxes.

Very truly yourse

' . : - - EIDON R, CLAUSOL
T L e ' © - Assistant to The
) : ' : o ' Attorney General
ERC:cqe ' _ _ -
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